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 1.  TIME:  9:00   CASE#: MSC14-01196 
CASE NAME: CSAA VS. HERRERA 
HEARING ON MOTION FOR SUMMARY JUDGMENT ON DECLARATORY RELIEF ACTION 
FILED BY CSAA INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
Continued to October 30, 2017, at 9:00 a.m. to be heard concurrently with the other pending 
motion for summary judgment. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-00906 
CASE NAME: SAFETY ENVIRONMENTAL CONTROL VS. JORDAN BRADSHAW 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY JORDAN BRADSHAW 
* TENTATIVE RULING: * 
 
Before the Court is a motion for leave to file a Cross-Complaint (the “Motion”) filed by Defendant 
Jordan Bradshaw (“Bradshaw”). The Motion is Opposed by Safety Environmental Control, Inc. 
and Safety Environmental Control of California (collectively, “Plaintiffs,” “Safety Environmental,” 
or “Safety”). For the reasons described further, below, the Motion is granted. 

Request for Judicial Notice 

Bradshaw requests judicial notice of the Court’s June 27, 2017 Order After Hearing regarding 
Safety Environmental’s demurrer to Bradshaw’s Second Amended Complaint and his proposed 
cross-complaint. This Request is unopposed. The Request is granted. Evid. Code §§ 452, 453. 

Safety Environmental requests judicial notice of several documents. This Request is 
unopposed. The Request is granted. Evid. Code § 452. 

Analysis 

Previously, this Court granted Safety Environmental’s motion to strike Bradshaw’s allegations 
regarding the parties’ confidentiality agreement from Bradshaw’s Second Amended Complaint 
because they were mandatory under California’s cross-complaint statute (Code of Civil 
Procedure § 426.30(a)). In Opposition to the motion for leave to file a Cross-Complaint, 
Safety Environmental argues that because these allegations were mandatory under the 
cross-complaint statute, the motion for leave should be denied. 

The Opposition misapprehends the law. Under Code of Civil Procedure § 426.50, the Court 
shall permit Bradshaw to file the cross-complaint if it finds that Bradshaw (i) failed to file the 
cross-complaint due to “oversight, inadvertence, mistake, neglect, or other cause;” and (ii) acted 
in good faith. Prevailing law requires the Court to interpret section 426.50 liberally and to allow 
the filing of the cross-complaint unless bad faith of Bradshaw is demonstrated. Silver Orgs. v. 
Frank (1990) 217 Cal.App.3d 94, 98-99.  

Silver defined bad faith in this context as “actual or constructive fraud, or a design to mislead or 
deceive another, or a neglect or refusal to fulfill some duty or some contractual obligation, not 
prompted by an honest mistake, but by some interested or sinister motive, not simply bad 
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judgment or negligence, but rather the conscious doing of a wrong because of dishonest 
purpose or moral obliquity; it contemplates a state of mind affirmatively operating with furtive 
design or ill will.” Id. at 100 (internal citations omitted). 

The Opposition does not identify any specific conduct by Bradshaw that would constitute 
“bad faith” as defined by the Silver Court; it alludes generally to “the facts and procedural history 
in this case” as evidence of bad faith. The Court finds no evidence that Bradshaw acted in the 
manner described by the Silver Court as “bad faith.” 

The motion is granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION FOR APPOINTMENT OF RECEIVER FOR MANAGEMENT OF 
REAL PROPERTY  /  FILED BY SHACHAR M. HADAR, ESTHER KOLYER 
* TENTATIVE RULING: * 
 
See Line 4. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY SHACHAR M. HADAR, ESTHER KOLYER 
* TENTATIVE RULING: * 
 
 Plaintiffs’ motion for a preliminary injunction is granted on the condition that plaintiffs 
file an undertaking in the amount of $500 on or before October 31, 2017.  Plaintiffs’ motion 
for the appointment of a receiver is denied, but may be renewed upon a material change 
in circumstances.  
 

A preliminary injunction may be granted where an act during litigation would produce 
great or irreparable injury, pecuniary relief would not afford adequate relief, or it would be 
extremely difficult to ascertain the amount of compensation that would afford adequate relief.  
(CCP § 526 (a)(2), (4), (5).) 

 
The court should evaluate two interrelated factors when deciding whether to issue a 

preliminary injunction.  “The first is the likelihood that the plaintiff will prevail on the merits at trial. 
The second is the interim harm that the plaintiff is likely to sustain if the injunction [is] denied as 
compared to the harm that the defendant is likely to suffer if the preliminary injunction [is] 
issued.”  (Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, 286.)  Regarding the former 
factor, plaintiff must establish a “reasonable probability of success on the merits.”   (Jessen v. 
Keystone Sav. & Loan Ass'n (1983) 142 Cal. App. 3d 454, 459.) 

 
“The trial court's determination must be guided by a ‘mix’ of the potential-merit and 
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interim-harm factors; the greater the plaintiff's showing on one, the less must be shown on the 
other to support an injunction.  (Butt v. State of California (1992) 4 Cal.4th 668, 677-678.)  

 
The plaintiff has the burden to prove all elements necessary to support issuance of a 

preliminary injunction.  (O'Connell v. Superior Court (2006) 141 Cal.App.4th 1452, 1481.) 
 
Here, plaintiffs have established a reasonable probability of success on the merits and 

the potential harm to them is great if the injunction is denied.  On the other hand if the injunction 
is granted, defendants will suffer no harm. Indeed, defendant Luria has stated in his Opposition 
that all of the terms of the proposed injunction (see plaintiffs’ Opening Memorandum at page 2, 
line 14 to page 3, line 11) are reasonable and that he agrees to comply with them.  (Opp. to 
Injunction Mot. at 2:4-9.) 

 
The court sees little, if any, damage that can be caused by issuance of the injunction.  

Therefore, while it must order an undertaking (see CCP § 529), it will set the amount at $500. 
 
In view of its ruling on the motion for a preliminary injunction, the court denies the 

motion for a receiver.  The appointment of a receiver is a drastic remedy to be employed 
only in exceptional circumstances (City and County of San Francisco v. Daley (1993) 16 
Cal.App.4th 734, 744).  It is unnecessary here now in light of the protections afforded by 
the preliminary injunction. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION FOR SUMMARY INTERLOCUTORY JUDGMENT 
FILED BY SHACHAR M. HADAR, ESTHER KOLYER 
* TENTATIVE RULING: * 
 
 Defendants raise various points in their Opposition that might be material to the court’s 
ruling on the motion for summary interlocutory judgment, including a claim that the parties 
agreed to hold the Property for ten years.  However, defendant Luria has not submitted any 
supporting evidence through a declaration under penalty of perjury. 
 
 The court therefore continues this matter to November 13, 2017, at 9.a.m. to allow 
defendants, on or before October 27, 2017, to file and serve a declaration of Gershon Luria 
under penalty of perjury stating any facts mentioned in his opposition that he asserts are 
sufficient to support it and a Separate Statement that responds to plaintiffs’ Separate Statement 
pursuant to Rule 3.1350 (e) and (f) of the California Rules of Court.  On or before November 3, 
2017, plaintiffs may file and serve written objections to any such declaration, a Reply to the 
Separate Statement, and a further Reply Brief not to exceed five pages, but are not permitted to 
file any other additional papers. A further tentative ruling will be issued on November 9, 2017. 
 
 If a party has met its initial burden to show he is entitled to summary judgment as a 
matter of law, the other party must submit “affidavits, declarations, admissions” or other 
evidence to show there is a triable issue of material fact.  (See CCP § 437c (b)(2).)  He may not 
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just argue there is a disputed issue of material fact based on evidence he has not presented.  
(See Uhrich v. State Farm Fire & Casualty Co. (2003) 109 Cal. App. 4th 598, 616-617.)  
Arguments in an Opposition are not evidence.  Only statements from a witness that are under 
oath or submitted through a declaration under penalty of perjury are.  (See CCP § 2002, 2003, 
2009, 2015.5, CCP § 437c (d).) 

 

  

 6.  TIME:  9:00   CASE#: MSC16-02093 
CASE NAME: KINETICS MECHANICAL VS. ASSOCIATED FLOW 
SPECIAL SET HEARING ON: DISCOVERY 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Continued by the Court to November 6, 2017 at 9 a.m. 

 

  

 7.  TIME:  9:00   CASE#: MSC16-02093 
CASE NAME: KINETICS MECHANICAL VS. ASSOCIATED FLOW 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued by the Court to November 6, 2017 at 9 a.m. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-00226 
CASE NAME: JOAN REESE ALDRICH TRUST VS. DELBERT RAPINI 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION & RECEIVER 
FILED BY JOAN REESE ALDRICH 1991 TRUST, et al. 
* TENTATIVE RULING: * 
 
 Plaintiffs’ motions for (1) issuance of a preliminary injunction requiring defendants to 
continue paying monthly profit distributions to the Trust of which they are trustees from the 
general partnership known as Pleasant Hill Plaza Associates (the “Partnership”) and to provide 
plaintiffs access to the Partnership’s books and financial records as required under the 
Partnership Agreement, and (2) for appointment of a receiver to take charge of the Partnership 
and a referee to perform an accounting are denied, except that the court grants an injunction 
preventing defendants from denying plaintiffs the right to inspect partnership books pursuant to 
paragraph 23 of the Partnership Agreement, said injunction to be granted on condition that by 
October 31, 2017, plaintiffs post an undertaking of $100.  (See Ex. B to Reese Decl., 
Partnership Agreement, ¶ 23 (“books of account . . . shall be open to inspection by any of 
the partners or their accredited representatives . . .”); Corp. C. § 16403 (“[The partnership] 
shall provide former partners and their agents and attorneys access to books and records 
pertaining to the period during which they were partners”); McCain v. Phoenix Res. (1986) 185 
Cal.App.3d 575, 579-581 (affirming grant of preliminary injunction ordering corporate managing 
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general partner to produce partnership information for inspection by two limited partners); 
CCP § 529 (a).) 
 

A. The request for a preliminary injunction. 
 
A preliminary injunction may be granted where an act during litigation would produce 

great or irreparable injury, pecuniary relief would not afford adequate relief, or it would be 
extremely difficult to ascertain the amount of compensation that would afford adequate relief.  
(CCP § 526 (a)(2), (4), (5).) 

 
The court should evaluate two interrelated factors when deciding whether to issue a 

preliminary injunction.  “The first is the likelihood that the plaintiff will prevail on the merits at trial. 
The second is the interim harm that the plaintiff is likely to sustain if the injunction [is] denied as 
compared to the harm that the defendant is likely to suffer if the preliminary injunction [is] 
issued.”  (Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, 286.)  Regarding the former 
factor, plaintiff must establish a “reasonable probability of success on the merits.”   (Jessen v. 
Keystone Sav. & Loan Ass'n (1983) 142 Cal. App. 3d 454, 459.) 

 
“The trial court's determination must be guided by a ‘mix’ of the potential-merit and 

interim-harm factors; the greater the plaintiff's showing on one, the less must be shown on the 
other to support an injunction.  (Butt v. State of California (1992) 4 Cal.4th 668, 677-678.)  

 
The plaintiff has the burden to prove all elements necessary to support issuance of a 

preliminary injunction.  (O'Connell v. Superior Court (2006) 141 Cal.App.4th 1452, 1481.) 
 
Plaintiffs primarily seek monetary relief, consisting of monthly distributions and the value 

of the Trust’s ownership interest in the partnership.  The irreparable harm that they claim they 
will suffer in the absence of an injunction is an inability to pay the trust’s bills, which they state 
will lead to foreclosure of the trust’s real property.  Arguably, this would create further financial 
harm that might not be collectable as damages in this case.  Assuming, arguendo, that this 
could constitute irreparable harm (a contention for which they offer no authority), plaintiffs have 
provided only generalized statements that the funds are necessary.  To even consider granting 
an injunction on this ground would require specific documentation of the collateral harm caused 
by the lack of monthly distributions.  Thus, plaintiffs’ showing of irreparable harm is minimal. 
 

Plaintiffs have also not shown a reasonable probability of prevailing on their claims that 
the Trust continues to have the right to monthly profit draws.  

 
The Partnership Agreement states that the partners are Ralph Aldrich, Delbert Rapini, 

and Dale C. Adams.  (Ex. B to Reese Decl., p. 1.)  Following the death of Ralph Aldrich, the 
Partnership Agreement was amended to make Aldrich’s wife, Joan, a partner.   No similar 
change was made after her death.  Neither the Trust nor plaintiffs, its trustees, have been made 
partners in the partnership. 

 
The death of a partner does not cause dissolution of the partnership if within 90 days 

after the partnership has received notice of the death the partnership elects to purchase the 
deceased partner’s interest.  (Ex. A to Reese Decl., Partnership Agreement, ¶ 30.)   
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The partnership makes such an election by a vote of the partners holding a majority in 

capital interest of the partnership (not including the interest of the deceased partner).  (¶ 30.)  
The Partnership Agreement does not expressly require that notice of that election be given to 
anyone.  While defendants’ contention that there is no requirement to give notice at all may 
prove too much, they have presented evidence that they made such an election and gave notice 
of it to plaintiff Raven at the funeral of Joan Aldrich on April 16, 2016.  (See Rapini Decl., ¶ 4; 
Adams Decl., ¶ 4.)  It appears that the parties have proceeded on the assumption that 
the election was made.  Plaintiff Raven has not submitted a reply declaration denying that 
she received such notice.  Plaintiff Reese denies the election was ever made.  (See Reese 
Decl., ¶ 14.) 

 
The yearly profits of the partnership and any draws are to be distributed to the partners.  

(See Id., ¶ 17, 18.)  Control and management of the partnership is vested in the partners.  
(¶ 25.)   

 
To the extent that the partnership agreement does not provide otherwise, the Uniform 

Partnership Act of 1994 (the “Act”) governs the relations among the partners and between the 
partners and the partnership.  (Corp. C. § 16100, 16103, (a).)  The Act provides the status of a 
partner vis-à-vis a partnership upon the partner’s death.  That status is called “dissociation.”  
(See Corp. C. § 16601 (a)(7)(A).)   Upon dissociation, the partner’s right to participate in the 
management and conduct of the partnership terminates.  (Corp. C. § 16603.) 

 
Thus, reading the Partnership Agreement and the Act together, the right of the Trust to 

participate in management, including the right to receive monthly or yearly distributions ended 
upon the death of Joan Aldrich.   That is so whether defendants made an effective election to 
buy out the Trust’s interest in the partnership or not.   

 
The Court also notes that the appraisal of the value of the partnership presumably will 

incorporate the capitalized value of the customary distributions.  In addition, plaintiff will receive 
statutory interest on the purchase price.  

 
Accordingly, plaintiffs have not established a reasonable probability of prevailing as to 

the requests for continuation of the monthly profit distributions.  Further, as noted above, 
plaintiffs have not established the inadequacy of legal remedy that is required for an injunction.  
While the harm to plaintiffs if the injunction is not granted may be greater than the harm to 
defendants if it is, the court will not grant an injunction on the basis of alleged harm alone in the 
absence of a stronger showing of success on the merits than plaintiffs have made here. 

 
B. The request for appointment of a receiver and a referee. 
 
Plaintiffs’ requests for appointment of a receiver and of a referee to conduct an 

accounting are also denied.   
 
A receiver may be appointed in an action between partners or others jointly owning or 

interested in any property or fund or where necessary to preserve the property or rights of any 
party.  (CCP § 564 (b) (1), (9).)  Plaintiffs have not shown that any property in which they have 
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an interest is not being properly preserved.  Plaintiffs have no right to monthly or yearly profit 
distributions under the Partnership Agreement or the Act, and they have not shown there is any 
imminent danger to their partnership interest.  All the evidence submitted on the motion shows 
that the partnership and its shopping center asset are being professionally and successfully run.   

 
The appointment of a receiver is a harsh and drastic remedy to be used cautiously and 

only where less onerous remedies would be inadequate or unavailable.  (Morand v. Superior 
Court (1974) 38 Cal.App.3d 347, 351.)  Displacing the current property manager here in favor of 
a receiver is unwarranted. 

 
“An accounting action is an equitable remedy.”  (Hillman v. Stults (1968) 263 Cal.App.2d 

848, 876.)  The right to an action for accounting is generally governed by case law. In addition, 
sections 638 and 639 of the Code of Civil Procedure authorize courts to direct an accounting by 
reference.  Section 638 is applicable when the parties agree on a reference or a contract 
provides for one.  Section 339 is applicable when there is no such agreement. 
 

In pertinent part, section 639 states,  
 
(a) When the parties do not consent, the court may, upon the written motion of 
any party, or of its own motion, appoint a referee in the following cases pursuant 
to the provisions of subdivision (b) of Section 640: 

(1)  When the trial of an issue of fact requires the examination of a long 
account on either side; in which case the referees may be directed to hear and 
decide the whole issue, or report upon any specific question of fact involved 
therein. 

(2)  When the taking of an account is necessary for the information of the 
court before judgment, or for carrying a judgment or order into effect. . . . 

 
An action for accounting lies in equity when the suit is for recovery of an amount 

that is unliquidated and unascertained and that cannot be determined without an 
accounting.  (St. James Church v. Superior Court (1955) 135 Cal. App. 2d 352, 359.)  
Accounting actions are governed by the general principles of equity, including the 
necessity of establishing the inadequacy of legal remedies.  (San Pedro Lumber Co. v. 
Reynolds (1896) 111 Cal. 588, 596–597.) 

 
The focus of the complaint is on defendants’ alleged failure to timely elect to purchase 

the Trust’s interest in the partnership, their refusal to do a buyout on the basis of the Smith 
valuation of the shopping center at $36.35 million rather than the 2012 appraisal of the shopping 
center at $28.8 million less a minority interest discount, and their refusal to continue to sending 
monthly profit distributions to plaintiffs after January 1, 2017.  While the complaint makes a 
conclusory allegation in passing that “Plaintiffs are owed additional monies which are unknown 
at the time, but will be revealed through the completion of an accounting” (¶ 27), everything else 
in the record before the court suggests that until the current dispute about the buyout arose, 
plaintiffs and Joan Aldrich were satisfied with the $19,000 per month she had been receiving.  
Nothing in plaintiffs’ evidence suggests any financial impropriety before Joan Aldrich became 
dissociated from the partnership upon her death or that there will be any peculiar difficulty in 
establishing the amount of the damages in this case.  It does not appear that the court will have 
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to examine a “long account on either side.”  (CCP § 639 (a)(1).)  Therefore, the court sees no 
need at this time to appoint a referee to conduct an accounting.  Moreover, since the Court is 
issuing an injunction preventing defendants from interfering with plaintiffs’ right to inspect 
records, plaintiffs will be able to obtain any needed information. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-00226 
CASE NAME: JOAN REESE ALDRICH TRUST VS. DELBERT RAPINI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

  

10.  TIME:  9:00   CASE#: MSC17-00796 
CASE NAME: BAY AREA SURGICAL VS. BOSS SURGICAL 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY BOSS SURGICAL GROUP LLC 
* TENTATIVE RULING: * 
 

Defendant Boss Surgical Group, LLC’s petition to compel arbitration is granted in part. 

The parties are ordered to arbitrate causes of action one and two in the complaint. Cause of 

action three for declaratory relief will remain in this Court and is hereby stayed pending the 

outcome of the arbitration.  

The parties agree that they entered into a contract for management and consulting 

services (the Management and Consulting Services Agreement (“Agreement”), attached as 

exhibit 1 to the complaint.) The Agreement contains an arbitration clause that applies to “any 

dispute, controversy or claim arises out of or relates to this Agreement, or the breach thereof…” 

(Agreement §14.1(a).) Plaintiff’s complaint is based on claims related to the Agreement. 

Therefore, there is a valid arbitration clause that applies to at least some of plaintiff’s claims an 

plaintiff has refused to arbitrate. Therefore, the parties will be ordered to arbitrate those claims 

unless plaintiff can show a reason why the arbitration clause should not be enforced.  

Fraud Claim 

Plaintiff argues that the arbitration clause should not be enforced due to fraud. Fraud in 

the execution of an agreement can be used to prevent enforcement of an arbitration clause in 

the agreement. (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 416.) 

However, fraud in the inducement to enter into an agreement cannot be used to prevent 

arbitration of an otherwise valid arbitration clause in that agreement. (Id. at 418-419; Duffens v. 

Valenti (2008) 161 Cal.App.4th 434, 449.) “Fraud in the inducement… occurs when ‘ “the 

promisor knows what he is signing but his consent is induced by fraud, mutual assent is present 

and a contract is formed, which, by reason of the fraud, is voidable. In order to escape from its 
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obligations the aggrieved party must rescind . . . .” ’ [Citation.]” (Rosenthal. Supra,  (1996) 14 

Cal.4th at p. 415 (emphasis original).) 

Here plaintiff has presented evidence that that there was fraud regarding defendant’s 

claims that it was not involved in any litigation and that it had the necessary expertise, 

experience and personnel to provide the highest quality billing and consulting services.  

(Nagesetty Decl. ¶¶ 3-9.) This evidence goes to fraud in the inducement and not fraud in the 

execution. Therefore, this evidence cannot be used to prevent enforcement of the arbitration 

agreement.  

Declaratory Relief  

Section 14.1(f) of the Agreement states that “the parties hereto shall have the right to 

apply for and obtain… equitable relief from a court of competent jurisdiction in order to enforce 

the provisions of this Agreement as may be necessary to protect its rights.” (Emphasis added.) 

The Court’s reading of this clause is that equitable claims cannot be forced to arbitration. 

Plaintiff’s third claim is for declaratory relief. That claim is equitable in nature. (Caira v. Offner 

(2005) 126 Cal.App.4th 12, 24 (“Declaratory relief is ‘classified as equitable by reason of the 

type of relief offered.’ [Citation.]”.) Therefore, plaintiff’s claim for declaratory relief cannot be 

ordered to arbitration. 

Code of Civil Procedure § 1281.2 provides in part that “[i]f the court determines that 

there are other issues between the petitioner and the respondent which are not subject to 

arbitration and which are the subject of a pending action or special proceeding between the 

petitioner and the respondent and that a determination of such issues may make the arbitration 

unnecessary, the court may delay its order to arbitrate until the determination of such other 

issues or until such earlier time as the court specifies.” (Emphasis added.) 

There are issues between the parties that will be arbitrated (causes of action one and 

two) and issues that will be litigated in court (cause of action three). The Court is not convinced 

that litigating cause of action three will make the arbitration unnecessary. However, even if it 

were convinced, the Court can still decline to stay the arbitration. In this case, the Court declines 

to stay the arbitration pending the outcome of the litigation. 

In its moving papers, defendant asked that if the Court does not order the declaratory 

relief claim to be arbitration that it stay litigation of that claim while the parties arbitrate the other 

claims. The Court agrees that the declaratory relief claim should be stayed and orders that 

cause of action three for declaratory relief be stayed until completion of the arbitration pursuant 

to Code of Civil Procedure § 1281.4. 
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11.  TIME:  9:00   CASE#: MSL16-04827 
CASE NAME: STATE FARM VS. ROMDHANE 
HEARING ON MOTION FOR LEAVE TO SERVE CROSS-DEFENDANT DAVID SHAWN 
BRAVOS BY PUBLICATION  /  FILED BY BECHIR ROMDHANE 
* TENTATIVE RULING: * 
 
Granted.  The Court finds that Cross-Defendant David Shawn Bravos cannot be served with 

reasonable diligence and that a cause of action exists against him. 

 

  

12.  TIME:  9:00   CASE#: MSL17-00106 
CASE NAME: CACH VS. POTESTIO 
HEARING ON MOTION TO ENTER JUDGMENT DUE TO DEFAULT UNDER STIPULATION 
FILED BY CACH, LLC 
* TENTATIVE RULING: * 
  
Granted. 

 

  

13.  TIME:  9:00   CASE#: MSL17-00807 
CASE NAME: FORD MOTOR CREDIT VS. LYNN MARTIN 
HEARING ON MOTION TO COMPEL RESPONSE AS TO RAMON MERCADO 
FILED BY FORD MOTOR CREDIT COMPANY LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s motion as to defendant Ramon Mercado to compel responses to its requests for 

production of documents and interrogatories, and to deem requests for admission admitted is 

granted.  The moving papers establish that the requests were properly served, the time to 

respond expired, plaintiff made further written inquiry, and no response has been received.  

No opposition has been filed. 

 

  

14.  TIME:  9:00   CASE#: MSN17-1527 
CASE NAME: MATTER OF DANIEL 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted.  The Court finds that the settlement is reasonable and in the best interest of the minor.  
Personal appearance is waived. 
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15.  TIME:  9:00   CASE#: MSN17-1586 
CASE NAME: MATTER OF SARAHI BEDOLLA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted.  The court finds that the settlement is reasonable and in the best interest of the minor.  
Personal appearance is waived. 

 

  

16.  TIME:  9:00   CASE#: MSP17-00285 
CASE NAME: MATTER OF THE HAUER DECLARATION OF TRUST 
HEARING ON MOTION TO COMPEL RESPONSE TO DISCOVERY & TO ESTABLISH 
ADMISSIONS  /  FILED ON 08/21/17 BY LAURA C. HAUER 
* TENTATIVE RULING: * 
 
Initially, the parties dispute when the discovery was served.  Laura Hauer asserts that it was 

served on June 20, 2017, while Marc Hauer asserts, based on the postmark on the document, 

that it was served on July 6, 2017.  A proof of service was executed on June 20, 2017.  It did not 

attest to the document being placed in the mail pursuant to Code of Civil Procedure section 

1013a(1), but instead attested that it was placed in the outgoing office mail “for collection and 

processing of correspondence” pursuant to section 1013a(3).  That subsection provides, 

however, that “[s]ervice made pursuant to this paragraph, upon motion of a party served, shall 

be presumed invalid if the postal cancellation date or postage meter date on the envelope is 

more than one day after the date of deposit for mailing contained in the affidavit.”  In this 

instance, the postmarked document from the U.S. Postal Service indicates that the package 

was postmarked on July 6, 2017.  Treating Marc Hauer’s objections as the equivalent of a 

motion, the Court concludes that the service cannot be deemed to be valid as of June 20, but 

only as of July 6, 2017.  Since the document was sent to a location outside the United States, 

and therefore the time to respond was thirty days, plus twenty additional days.  (C.C.P. § 

2016.030 [§ 1013 applies “to any method of discovery or service of a motion provided for in this 

title.”]) The motion was filed August 21, 2017, but responses were not due until August 25, 

2017.  Thus, grounds for the motion did not exist on the date it was filed.  Subsequently, Marc 

Hauer did respond (with responses served on September 25, 2017), but the responses were not 

timely, even based on the July 6 service date.  Although Laura Hauer could have filed the 

motion on August 28, 2017, she did not.  Responses have now been provided, and the matter 

would benefit from hearing through the discovery facilitator program or through a discovery 

referee.  The motion to compel, to deem matters admitted, and for sanctions, is denied.  Given 

that Marc Hauer did not provide responses in anything close to a timely manner, his motion for 

sanctions is denied. 
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17.  TIME:  9:05   CASE#: MSP16-01732 
CASE NAME: MATTER OF THE GAIL R FENNELL TRUST 
HEARING ON MOTION FOR ATTORNEY'S FEES AND COSTS 
FILED ON 08/21/17 BY JOHN FENNELL 
* TENTATIVE RULING: * 
 
The Court previously determined that Petitioner was entitled to an award of attorney fees 
pursuant to Probate Code section 859.  Given the ruling on the motion to reconsider, there is 
no ground to reconsider the determination to award fees. 
 
Petitioner seeks $12,765.00 in fees and $1,255.36 in costs.  Petitioner’s hourly rates are 
reasonable for this type of work in this market area.  Respondent argues that the total hours of 
43.6 are not reasonable, given that the trial, while occurring over three days, totaled only four 
hours of court time.  The case itself, however, has extended over a longer time, and the 
breakdown by task and time adequately establishes that the particular activities undertaken 
were reasonably related to the prosecution of the action.  Accordingly, the motion is granted. 

 

  

18.  TIME:  9:05   CASE#: MSP16-01732 
CASE NAME: MATTER OF THE GAIL R. FENNELL TRUST 
SPECIAL SET HEARING ON: MOTION FOR RECONSIDERATION 
SET BY ALISA FENNELL 
* TENTATIVE RULING: * 
 

Respondent Alisa Fennell (“Alisa”) filed a motion to reconsider under Code of Civil 

Procedure section 1008 on August 24, 2017.  Based on service of notice of entry of the order by 

regular mail on August 9, 2017, the motion was timely filed.   

The grounds for the motion are that during an agreed-upon search of the decedent’s 

residence on August 12, 2017, the Rose Gold Ring was located.  Alisa argues that this 

evidence, which could not have been provided at the trial, shows her good faith and honesty in 

general, and therefore should result in a complete reversal of the order.  Failing that, she asked 

in the alternative that the portion of the award attributable to the Rose Gold Ring ($3,960), be 

vacated.  (After the motion was filed, she learned that the Diamond Ring also was found, and 

her reply indicates that she will file a separate motion with respect to that ring.) 

The moving party must show that the new evidence could not have been produced at the 

time of trial.  Alisa asserts that she had attempted to arrange for a search of the property before 

the trial, but the Trustee would not agree, and the Discovery Facilitator would not order it.  Thus 

the evidence could not be obtained before the trial.   Respondent John Fennell (“John”) argues 

that he was willing to agree to a search of the premises before the trial, but there was no 

agreement because Respondent imposed unreasonable conditions.  Given the dispute, the 

Court finds that Alisa has made a sufficient showing that the evidence could not be obtained 

before the trial. 
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As to the search of the home, according to Alisa, a search of the premises was attended 

by seven people, including her significant other, Richard Hart.  While everyone was in the 

garage, Richard was searching a storage unit, moved some bed sheets, and a ring fell out and 

landed on the floor.  Mr. Hart also attests that he “shook one of the bed sheets and a towel and 

a ring flew out and landed on to the floor behind me.” 

Respondent describes the search differently.  According to his declaration, the persons 

present were himself, Respondent, Richard Hart, his wife Cathy, his adult daughters Stephanie 

and Sarah, Stephanie’s boyfriend Bobby Long, and two agents from Pinkerton Security, Art 

Finch and Ernie Hernandez.  He explained at the outset that the purpose of the search was to 

inventory and divide the contents.  Respondent and Richard offered to have the agents frisk 

them for the rings, but Petitioner declined.  He describes the search in great detail.  He states 

that the garage, which has a door connecting it to the outside, has two storage units in it.  He 

states that the outside door is routinely left unlocked to provide access to gardeners.  He states 

that Richard found a bound-up towel, and handed it to Respondent.  Respondent opened the 

towel, and the Rose Gold Ring fell out.  The towel had been in a storage unit with patio chairs 

and a sheet covering them, not a sheet that was used by his mother as bedding.   

One of the Pinkerton agents, Art Finch, describes the process, including Richard’s 

search of the storage unit, noting that “as Richard picked up the last towel he wadded it up and 

handed it to Alisa.  Alisa said ‘there it is’ before the towel was unraveled.”  The other agent, 

Earnest Hernandez, offers a similar description. 

The focus then turned to the second storage unit, which contained paint and supplies.  

Respondent told Richard to search it, but he said he would do so only if he was pat searched 

first.  Petitioner declined, and Respondent and Richard left.  A bit later, Respondent’s wife, 

Cathy, searched the second storage unit, and found the Diamond Ring in the back behind some 

paint cans.  (Petitioner did not disclose this until filing his opposition to the motion to reconsider.  

Why he waited is a good question.) 

Petitioner asserts that the garage had a door to the outside, which was not routinely 

locked.  Thus, someone could have entered the garage and planted the rings.  Alisa asserts that 

she was told the door was locked, that it would be irresponsible to leave it unlocked, and that 

she did not enter the garage any other time. 

Petitioner asserts that decedent was not in physical condition to go to the storage units 

and place the rings in them.  Alisa asserts that decedent frequently accessed the storage units. 

So, who put the rings in the storage units, and when? 

First, the locations in which the rings were found suggest that they were deliberately 

placed there.  Given the decedent’s physical condition, and the fact that she had no reason 

to hide the rings, the Court does not believe that she placed the rings in the storage unit.  

Second, Petitioner and his daughters had no reason to hide the rings, because they 

were to receive them under the trust.  One could suppose that initially the rings were misplaced, 
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but that eventually they were found by Petitioner.  At that point, it would have been something of 

an embarrassment to admit to having them.  That scenario is speculative.   

Third, the rings were found in an area to which Respondent could have had access.  

The search seemed to lead too quickly to the Rose Gold Ring, and Respondent recognized 

what was found a little too quickly.  Accordingly, the Court finds that the new evidence does not 

justify a change in the previous conclusion, supported by a preponderance of the evidence, that 

Respondent had the rings and declined to return them. 

Alisa asks that the Court reconsider the double damages award, because the rings were 

found.  Because the Court has concluded that the rings were not “found” by Alisa, there is no 

reason to consider the prior award, which is mandatory where property is taken in bad faith, 

even if it is subsequently recovered. (Estate of Kraus (2010) 184 Cal.App.4th 103, 118.) 

 

  

19.  TIME:  9:05   CASE#: MSP17-00248 
CASE NAME: MATTER OF THE COLETTE JOHNSON TRUST 
HEARING ON AMENDED PETITION FOR INSTRUCTIONS, TO REMOVE TRUSTEE 
FILED ON 08/23/17 BY LORI M. JOHNSON, AIMEE B. JOHNSON 
* TENTATIVE RULING: * 
 
Probate matter.  Parties to appear. 

 

  

20.  TIME:  9:06   CASE#: MSP15-02125 
CASE NAME: CONSERVATORSHIP OF PATRICIA MCCLAIN 
HEARING ON MOTION FOR ORDER ESTABLISHING ADMISSIONS & FOR SANCTIONS 
FILED BY SCOTT McCLAIN 
* TENTATIVE RULING: * 
 
Granted.  The requests for admission are deemed admitted and sanctions in the amount of 
$1,770 are imposed.  The motion and declaration establish that the requests for admission 
were served and that no response was received.  The requested sanctions are reasonable.  
No opposition has been received. 
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21.  TIME: 10:00   CASE#: MSP14-00851 
CASE NAME: LIMITED CONSERVATORSHIP OF DAVID JACKSON 
PROBATE COURT TRIAL RE: 
PETITION RE APPOINTMENT OF LIMITED CONSERVATORSHIP 
FILED ON 05/25/17 
* TENTATIVE RULING: * 
 
Probate trial.  Tentative ruling procedure does not apply. 
 

 

 


